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THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
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earned patent term adjustment. See 37 CFR 1.704(b). 
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4a) Of the above claim(s) 6J.13and 14 is/are withdrawn from consideration. 
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9) ^ The specification is objected to by the Examiner. 
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DETAILED ACTION 

Continued Examination Under 37 CFR LI 14 

1. A request for continued examination under 37 CFR 1.1 14, including the fee set forth 
in 37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on 4-22-05 has been entered. 

Election/Restrictions 

2. Claims 6-7 and 13-14 remain withdrawn from further consideration pursuant to 37 
CFR 1.142(b) as being drawn to a nonelected species, there being no allowable generic or 
linking claim. Election was made without traverse in Paper No. 4. 

Amendments 

3. The amendment to the Summary of the Invention section is unclear. While it is 
requested that the Summary be cancelled and replaced, only one paragraph of the Summary as it 
existed prior to that amendment is shown struck thru, i.e. it is unclear whether only the one 
paragraph was to be cancelled or whether the entire section was to cancelled but the amendment 
did not comply with 37 CFR 1.121. Therefore, such amendment is being treated as an 
amendment to only the one paragraph of the entire Section and the remainder of the section as 
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originally filed is treated as still present. If Applicant desires the remainder of the section to be 
canceled Applicant should do so in compliance with 37 CFR 1.121 in the next response, if any. 

Specification 

4. The lengthy specification has not been checked to the extent necessary to determine 
the presence of all possible minor errors. Applicant's cooperation is requested in correcting any 
errors of which applicant may become aware in the specification. 

For example: 

Drawings 

5. The drawings were received on 4-22-05. These drawings are not approved by the 
Examiner. The drawings were not approved because the letter "F" added thereto is not described 
anywhere in the text. 

6. The drawings are objected to because where is the free area as set forth in the 
description and claims shown/denoted? Corrected drawing sheets in compliance with 37 CFR 

1 .121(d) are required in reply to the Office action to avoid abandonment of the application. Any 
amended replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure number 
of an amended drawing should not be labeled as "amended." If a drawing figure is to be 
canceled, the appropriate figure must be removed from the replacement sheet, and where 
necessary, the remaining figures must be renumbered and appropriate changes made to the brief 
description of the several views of the drawings for consistency. Additional replacement sheets 
may be necessary to show the renumbering of the remaining figures. Each drawing sheet 



Application/Control Number: 09/834,682 Page 4 

Art Unit: 3761 

submitted after the filing date of an application must be labeled in the top margin as either 
"Replacement Sheet" or "New Sheet" pursuant to 37 CFR 1.121(d). If the changes are not 
accepted by the examiner, the applicant will be notified and informed of any required corrective 
action in the next Office action. The objection to the drawings will not be held in abeyance. 

Description 

7. The disclosure is objected to because of the following informalities: 1) The Summary 
of the Invention Section is redundant, i.e. page 4, line 29-page 7, line 3 of the original Summary 
should be deleted. See discussion in paragraph 3 supra. 2) In the amendment to page 13, line 
20, the second to last sentence is missing a word or words. 3) In the added paragraphs of the 
Summary of the Invention section, the amendment to page 13, line 20 and claims 22-24 
Applicant now sets forth that the attachment sites move or ride with the lateral sections as the 
latter stretch. However such description appears, at the very least, to be inconsistent with the 
description of the invention as originally set forth. A clear consistent description of the structure 
supported by the original disclosure should be set forth. It is noted that the originally filed 
specification teaches that the lateral sections are at the very least resiliently extensible. The 
specification also teaches that the attachment sites are between the lateral sections and the side 
edges of the front portion. However, such side edges have not been disclosed as being at the 
very least resiliently extensible. The attachment sites are formed by the structure as set forth, 
e.g., in claims 4, 1 1 and 23 but such site structure has also not been disclosed as at the very least 
resiliently extensible. Additionally the intact sites have been disclosed as stabilizing the lateral 
sections relative to the front portion, i.e. the longitudinal axis thereof Therefore, it appears, at 
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most, the original specification supports the lateral sections surrounding the attachment sites 
being resiliently stretchable relative to such sites. The attachment sites themselves, i.e. the 
structure of claims 4, 1 1 and 23, as best understood, would not, or, at the very most, only 
negligibly move with or ride on such material, i.e. to the extent they can still stabilize and up to 
the strength at which they will break rather than the front portion fracturing (It is noted that no 
specific dimensions of the strength have been denoted), because the sites are also attached to the 
front portion neither of which structures are resiliently extensible, i.e. the only stretchable part is 
the lateral section surrounding the sites. It appears only the lateral sections would stretch relative 
to the sites until they reach their maximum elongation. At this point, since the sites are described 
as not fracturing the front portion, the sites or attachments would break rather than the front 
portion or lateral section materials fracturing. This does not appear to be the same as what is 
disclosed and claimed by the application as now amended. 
Appropriate correction is required. 

Claim Language Interpretation 

8. Where Applicants have not specifically defined any claim language, the language will 
be given its common, i.e. dictionary, definition. It is noted, see, e.g., claim 8, lines, 7-9, that the 
outer portion is not set forth as only being defined between the fastener receptive area on the 
front portion and the outer edge of the lateral section or extends from the area to the edge (It is 
noted that the specification as originally filed does not specifically disclose where the inner 
portion stops and the outer portion begins. However, it is disclosed that the fastener is attached 
to the inner portion and to the receptive area and the outer portion extends from the inner portion 
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to the outer edge, so some part of the outer portion must be between the receptive area and the 
outer edge). The claims only require some portion of the outer portion be between the area and 
the edge. It is further noted that, e.g., see claim 8, lines 12-19 and similar language in claim 22, 
the claims only require sites which are 1) inward of and 2) adjacent to the side edges and 3) 
which are closest to the inner edge of the fastener to be 4) closer to the side edge than the inner 
edge ("adjacent" as defined by the dictionary is "Close to, lying near. Next to; adjoining"), i.e. 
sites which are not inward of and adjacent to the side edges are not required to be closer to the 
side edge. It is also noted that "adjacent" is also a relative term absent claiming of a specific 
distance. It is noted that the claims do not require the outer portion to be attached to the front 
portion only by "the at least one attachment site" having requirements l)-4) supra. It is finally 
noted that a "fastener receptive area" and "a releasable fastener" as claimed in claims 8 and 22 
and releasable fastening to the front portion as claimed in claim 22 do not require the capability 
of refastening after release. Now claim 8 also requires the strength of attachment being 
sufficiently weak such that the sites can be separated from the front portion to adjust the 
releasable fastener, i.e. the fastener has the capability of adjustment. "Adjust" as defined by the 
dictionary is "To change so as to match or fit; cause to correspond. To bring into proper 
relationship". "Fracturing" is defined in the amendment to page 12, line 9, lines 1-4 thereof and 
therefore "without substantially fracturing" is defined as without fracturing taking into account 
any manufacturing tolerances. However no specific dimensions of strength of attachment are 
claimed. With regard to claims 22-24, see discussion supra in paragraph 7. Due to the lack of 

clarity as to what moves and what does not move, if the lateral sections move relative to the 

/ 

attachment sites to some extent, e.g. to allow the article to be pulled on and off like a pant, alone 



Application/Control Number: 09/834,682 Page 7 

Art Unit: 3761 

or the sites move along with the sections as the sections stretch, such will be considered to meet 
the claim language. It is noted in the latter case that the specific amount of movement and 
stretchability has not been claimed, e.g. anything more than no movement and no stretchability 
would meet the limitation. With regard to claim 24, the claim will be considered to require lateral 
sections being free from direct attachment to the front portion at a free area between the 
releasable fastening at the inner portion and the said at least one attachment site. However it is 
also noted that the free area is not required to include the entire area between the fastener and the 
attachment site adjacent the side edges. 

Claim Rejections - 35 USC §112 
9. Claim 24 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

In regard to claim 24, how can the outer portion be attached to portions adjacent 
respective side edges as set forth in claim 22 yet the lateral sections not be attached at the free 
area as now set forth on lines 3 et seq of claim 24? It is noted that "attached" as commonly 
defined includes both direct and indirect attachment. Therefore, claim 24 is inconsistent with 
claim 22. This rejection could be overcome by claiming the lateral sections being free from 
direct attachment at a free area. 
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Claim Rejections - 35 USC § 102 

10. The text of those sections of Title 35, U.S. Code not included in this action can be 
found in a prior Office action. 

11. Claims 1, 3-5, 8-12 and 21-24 are rejected under 35 U.S.C. 102(b) as being 
anticipated. by Romare '484. 

Ciaims 8, 3-5, 10-12: See Claim Language Interpretation section supra, and abstract, 
Figures, especially Figures 2-3, col. 1, line 57-col. 2, line 22, col. 2, lines 40-63, col. 3, line 21- 
col. 4, line 21, col. 4, lines 26-66 and col; 5, lines 6-53, i.e. Romare discloses a personal care 
article having a longitudinal axis and comprising a front portion, 6 or 106; a back portion, 7 or 
107; a crotch portion, 8 or 108; fastener receptive area, 17 or the area beneath releasable 
fastening points adjacent 1 15 and 1 16 or both; lateral sections 1 13, 1 14, see col. 3, lines 40-42, 
46-47 and 61-65; which have inner portions, adjacent 115 and 116; outer portions; at least 
portions of 1 13 and 1 14 adjacent 1 10 (Note the dashed lines in Figure 3 denoting the edge of the 
absorbent 103 and side edges of 106 and see element 17 in Figure 2 with regard to the dashed 
line denoting the absorbent 3 and the solid lines denoting the side edges of 6); outer edges, 113 
and 1 14 adjacent side edges of back portion; releasable fasteners, i.e. 115, 116 alone or in 
combination with releasable fastening points adjacent 115 and 1 16; having an inner edge and 
releaseably fastened to the front portion or fastener receptive portion closer to the longitudinal 
axis than to the outer edge, see Figure 3; the outer portion of the lateral sections attached at at 
least one attachment site to the front portion inwardly of but adjacent the side edges, i.e. at least 
the points 110 closest to or next to the side edges of front portion 6; and one or more of such 
sites which are closest to the inner edge of the releaseable fastener, i.e. at least the points 1 10 
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closest to or next to the side edges, closer to the side edge than to the inner edge, see Figure 3. 
With regard to last 5 lines of claim 8, see, e.g., col. 2, lines 7-12, col. 4, lines 4-21, col. 5, lines 
14-31, see again Figure 1 and Figure 2 and note col. 2, lines 28-31, i.e. Figure 2 shows the diaper 
of Figure 1 in the opened state, shows no fracturing of front portion, i.e. attachment sites can be 
separated from the front portion and the releasable fastener released and then caused to 
correspond again or be brought into proper position again to refasten, i.e. adjust, the releasable 
fastener without fracturing. Therefore, while the Romare patent is believed to explicitly set forth 
the strength of attachments, even if not, the structure of the fastenings of Romare is the same as 
that claimed. Therefore there is sufficient factual basis for one to conclude that the capabilities 
and functions of such claimed structure are also inherent in the same structure of Romare, see 
MPEP 2112.01. 

Claims 1 and 9: see Figure 3 and col. 3, lines 58-65. 

Claim 21: see Figures and, e.g., col. 3, line 58-col. 4, line 21, and col. 5, lines 14-25. 

Claims 22-23: see discussion of claims 1, 3-5, 8-12 and 21 supra. Additionally with 
regard to lines 12-14 and 19 et seq, i.e. these lines set forth the functions, capabilities and 
properties of the lateral sections and attachment site structure. See also Claim Language 
Interpretation Section supra and cited portions of Romare supra, especially col. 2, lines 12-13, 
col. 3, lines 34-36, col. 5, lines 6-7. Therefore, at the very least, the structure of the sections and 
sites of Romare as configured is the same as that claimed. Thus there is sufficient factual basis 
for one to conclude that the capabilities and functions of such claimed structure, if not already 
explicitly disclosed, are also inherent in the same structure of Romare, see MPEP 21 12.01, 
especially in light of the lack of clarity discussed supra. 
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Claim 24: As best understood, see discussion of claims supra and Figure 3, the spaces 
adjacent the ends of the lines from 113 and 1 14 are free from direct attachment and such spaces 
are between the releasable fastening at the inner portion and the at least one attachment site, i.e. 
the areas between the two dashed lines at the ends of the lines from 1 10 in Figure 3. 
Attention is also invited to the response to arguments section infra. 

Response to Arguments 

12. Applicants remarks with regard to the matters of form have been noted but are either 
deemed moot in that they have not been reraised or are deemed not persuasive for the reasons set 
forth supra. It is noted that the last full sentence on page 12 of the remarks is not consistent with 
the disclosure because the cited portions do not disclose the front portions being extensible but 
rather disclose the lateral sections being extensible. Applicant's remarks in the first two full 
paragraphs on page 13 have also been considered but are deemed not persuasive because such 
are narrower than the claim language and the teachings of Romare. For example, claim 8 
requires the separation of the sites from the front portion without the fracturing thereof. 
Therefore the separating line 12 is irrelevant since the line is not directly attached by attachment 
sites to the front portion. It is also noted, see portions of the reference sited supra, that such line 
can also be just the abutting ends of the two separate pieces making up structure 9. In any case 
and furthermore Romare, including the portions cited by Applicant, does not show or teach 
fracturing and there is no other evidence presented that Romare "must fracture" the front portion 
as argued. In fact, Figure 2, referred to by Applicant, is in the opened position and clearly shows 
an intact front portion where the sites were in Figure 1. Applicant's remarks with respect to 
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claim 22 have also been considered but are deemed not persuasive not only for the reasons set 
forth with regard to claim 8 but also set forth in paragraphs 7 and 8 supra. It is noted again that 
what structure appears to be taught, see discussion in paragraph 7 supra, i.e. elasticized lateral 
portions, releasable adhesive or weld attachment sites, and a releasable fastener, is also taught by 
Romare and thereby, Romare, at the very least, inherently includes such capabilities, functions 
and properties. 



13. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Karin M. Reichle whose telephone number is (571) 272-4936. 
The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tanya Zalukaeva can be reached on (571) 272-1 115. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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Karin M. Reichle 
Primary Examiner 
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